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DECI SI ON

| CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board . (PERB or Board) on appeal by the State
of California (Departnment of Forestry and Fire Protection)
(Forestry or Departnent) to a Board agent's proposed deci sion.
The Board agent approved a unit nodification petition, filed by

the California Departnent of Forestry Enpl oyees Association, |AFF



Local #2881 (CDFEA) under the Ralph C Dills Act (Dlls Act)
section 3521(b).*?

The Dills Act is codified at Governnment Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnment Code. Section 3521(b) provides, in
pertinent part:

(b) In determining an appropriate unit, the
board shall take into consideration all of
the followng criteria:

(1) The internal and occupational conmunity
of interest anong the enpl oyees, including,
but not limted to, the extent to which they
perform functionally related services or work
toward established common goals; the history
of enpl oyee representation in state
government and in simlar enploynent; the
extent to which the enpl oyees have common
skills, working conditions, job duties, or
simlar educational or training requirenents;
and the extent to which the enpl oyees have
comon super Vi si on

(2) The effect that the projected unit wll
have on the neet and confer relationships,
enphasi zing the availability and authority of
enpl oyer representatives to deal effectively
wi th enpl oyee organi zati ons representing the
unit, and taking into account such factors as
wor k | ocation, the nunerical size of the
unit, the relationship of the unit to

organi zational patterns of the state
governnment, and the effect on the existing
classification structure or existing
classification schematic of dividing a single
class or single classification schematic
anong two or nore units.

(3) The effect of the proposed unit on
efficient operations of the enployer and the
conpatibility of the unit with the
responsibility of state government and its
enpl oyees to serve the public.

(4) The nunber of enployees and
classifications in a proposed unit and its
effect on the operations of the enployer, on
t he objectives of providing the enpl oyees the
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The Board has reviewed the entire record in this case,
i ncluding the proposed decision, Forestry's appeal and CDFEA's
response. Based on the follow ng discussion, the Board grants
the portion of CDFEA's unit nodification petition that requests
the placenent of the Forestry Logistics Oficer I (FLO I)
classification in State Bargaining Unit 8. The Board finds the
Forestry Logistics Oficer Il (FLO11) classification to be
supervi sory under Dills Act section 3513(g)? and di smisses the
portion of CDFEA s petition that requests the placenment of the

FLO Il in State Bargaining Unit 8.

right to effective representation, and on the
meet and confer relationship.

(5 The inpact on the nmeet and confer

rel ati onship created by fragnmentation of

enpl oyees or any proliferation of units anong
t he enpl oyees of the enployer.

Dills Act section 3513 states, in pertinent part:

(g0 "Supervisory enpl oyee" nmeans any

i ndi vidual, regardless of the job description
or title, having authority, in the interest
of the enployer, to hire, transfer, suspend,
lay off, recall, pronote, discharge, assign
reward, or discipline other enpl oyees, or
responsibility to direct them or to adjust
their grievances, or effectively to recomend
this action, if, in connection with the
foregoing, the exercise of this authority is
not of a nmerely routine or clerical nature,
but requires the use of independent judgnent.
Enpl oyees whose duties are substantially
simlar to those of their subordinates shal
not be considered to be supervisory

enpl oyees.



PROCEDURAL HI STORY

On April 13, 1995, CDFEA filed a unit nodification petition
requesting that the FLO I and Il classifications be placed in
State Bargaining Unit 8. The FLO I is currently assigned to
State Bargaining Unit 12, and the FLO Il is a supervisory class
aligned with Unit 12. The exclusive representative of Unit 12,
the International Union of Operating Engi neers, Craft Mintenance
Division, did not object to the transfer. Forestry opposed the
transfer. A PERB-conducted settlenment conference on
May 31, 1995, failed to resolve the issue. A PERB hearing
of ficer conducted a formal hearing on Septenber 26, 27, 28 and
Novenmber 15, 1995. On August 6, 1996, the case was transferred
to anot her Board agent for preparation of the proposed deci sion.
The proposed decision granting CDFEA' s unit nodification petition
was issued on Cctober 21, 1996.

FACTS

The Departnent contains two regional Emergency Command
Centers that are geographically divided into 22 ranger units.
Each ranger unit includes at |east one fire station and a service
center run by a FLO that provides the Departnent's with emergency
response equi pnent and suppli es.

From 1977 to 1990, Forestry used the Unit 12 classification
series of Materials and Store Supervisor (MSS) and Business
Service Oficer (BSO to staff the service centers. 1In 1990, the
State Personnel Board (SPB) established the FLO series to replace

the service center MSS and BSO positions and recogni ze the



uni queness of |ogistics operations within Forestry.® The SPB
found that the MSS and BSO classifications failed to adequately
enconpass the energency procurenment and support functions these
positions perforned. |In addition, incunbents needed to
understand fire suppression terns and nmet hodol ogies in order to
provi de adequate support to fire suppression activities. The
Department of Personnel Adm nistration (DPA) placed the FLO I
class in State Bargaining Unit 12 and designated the FLO Il as a
supervisory class aligned with Unit 12.

Unit 12, the Crafts and Mai ntenance Unit, consists of 465
classifications. Forestry utilizes 11 Unit 12 classifications:
Aircraft Mechanic, Carpenter | and II, Electrician | and II,

G oundskeeper, MSS, Warehouse Wirker, Heavy Equi pment Mechani c
‘Laborer and FLOI. Only the FLO S and Heavy Equi pnent Mechanics
typically work at the ranger units. |In the original state unit

determ nation, Unit Deternmination for the State of California

(1979) PERB Deci sion No. 110-S, PERB found:

The enpl oyees included in this unit, for the
nost part, share common concerns over job
safety including unifornms to be worn and

saf ety equi pnent, and because of the often
nobi |l e nature of their work they share common
concerns over working conditions including
hours, the location they are to report to
work, and lunch facilities. [Id. at p. 44.]

Unit 8, the Firefighters Unit, includes only Forestry-

specific classifications. In the original state unit

3There is currently one MSS performng FLO duties at the
Sonoma Ranger Unit. The position will be reclassified to a FLO |
when vacat ed.



determ nation, PERB found the Firefighters Unit appropriate
because firefighters receive special training at the Fire
Acadeny, are exposed to unique safety and health hazards in the
performance of their duties under energency conditions, have

uni que work schedul es and housi ng arrangenents, and fighting
fires requires special equipnent. (1bid.) The unit includes 32
classifications, including: State Forest Ranger, Air Operations
Oficer, Fire Prevention Oficer, Forester, Fire Captain
Firefighter, Fire Lookout, and Forestry Pilot. WMany Unit 8
classifications serve in strictly support roles, not direct fire
suppression. Mst Unit 8 enployees participate in the "Peace
Oficer-Firefighter" retirement plan and work a 72-hour rotating
schedul e. However, many Unit 8 support classifications work 40
hour weeks.

The FLO | adm nisters the service center |ocated near a
ranger unit headquarters. The FLO | organizes each ranger unit's
| ogi stical support operations under the supervision of a State
Forest Ranger |Il1. The FLO | estimtes demands for unit equi pnent
and materials, maintains property records, prepares purchase
orders and estimates, purchases supplies, and receives and
distributes goods to the fire stations within the unit. The
FLO | wears a Forestry uniform works a 40-hour week and is
accessi bl e by pager during energencies. During a busy fire
season, the FLO |l may work significant ampbunts of overtine.

Dependi ng on specific training, the FLO | perfornms a nunber

of functions in the Incident Command System (1 CS), Forestry's



energency response system The FLO | receives ICS training at
the Fire Acadeny, and receives energency orders directly fromthe
Emer gency Command Officer. During a short duration fire, the
FLO I may deliver equipnent and food to the incident base canp or
fire line. During extended fires, the FLO | usually provides
supplies fromthe service center. The FLO I may al so be assigned
to extended out of county fires.

DPA specifications allow for two FLO Il positions statew de,
one in the R verside ranger unit and one in the San Bernardino

ranger unit. Due to departnental concerns over cutbacks, only

the Riverside ranger unit FLO Il position is filled on a limted
termbasis. The FLO Il perforns duties simlar to those of the
FLO I, and spends one to two hours per day supervising one

Busi ness Services Assistant (BSA), one Ofice Assistant, one
county-enpl oyed Supervising Storekeeper and two county-enpl oyed
Stock Clerks.* The FLO Il's supervisory duties are the same for
the state and county enpl oyees.

The FLO Il conpletes performance eval uations for the BSA,
O fice Assistant, Supervising Storekeeper and Stock C erks and
signs themas the immedi ate supervisor. The ranger unit's
adm ni strative officer and deputy chief of adm nistration review
and sign the evaluations. Wlter Andrews (Andrews), the
Ri verside ranger unit's admnistrative officer, testified that
neither he or the deputy chief of adm nistration changed a

performance eval uation conpleted by the current or previous

“The BSA position was vacant at the time of the hearing.
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FLOII.

Al though all discipline requires the ranger unit chief's
approval, the FLO Il could recomend transfer of a problem
enpl oyee and woul d be responsible for filling out the required
papers. The previous FLO Il was involved in rejecting a county
enpl oyee on probation and conpl eted a probationary enpl oyee
performance report for the Ofice Assistant. |If a subordinate
filed a grievance, the FLO Il would deal with it as the imedi ate
super vi sor.

The FLO Il sits on three-person interview panels as the
service center supervisor and acts as the |ead panel nmenber who
sets up the panel and devel ops questions. Each panel nenber's
score is given equal weight. The panel forwards the candi date
with the highest average score to the ranger unit chief. I f the
scores are close, or there is a tie between tw candi dates, the
FLO Il makes the panel recommendation. Only the ranger unit
chi ef possesses the authority to hire or fire enployees. The
Ri versi de ranger unit chief has never rejected a panel's
reconmendati on.

The FLO Il determ nes service center priorities and directs
subordi nates' daily responsibilities. The R verside FLO Il has
made two requests to add positions to the service center based on
wor kl oad. The FLO Il has the authority to change regul ar
assignnents. For exanple, in energency situations, the Emergency
Command Center contacts the FLO Il, who organizes the service

center response, and contacts subordinates. Andrews testified



that he never reviews the FLO Il's work assignnents. The FLO I
al so organi zes the service center annual inventory.

The FLO Il trains the BSA, Ofice Assistant and Supervi sing
St orekeeper. The FLO Il regularly inspects subordinates' work
and corrects inproperly perfornmed work. The service center
enpl oyees direct their work-related questions to the FLO1I. The
FLO I'l holds nonthly neetings with subordi nates about problem
areas such as audits, inventory, back orders, etc. The Riverside
FLO Il attends the Departnent's nonthly managenent |evel staff
meeting and relays information back to subordi nates.

The FLO Il approves subordi nates' sick |eave and vacation
requests, and denies vacation requests based on departnental
needs. The FLO Il has restructured subordi nates' jobs to
accommodat e an enpl oyee's tenporary limted duty. The FLO |
aut hori zes overtine and conpensatory tine. The FLO Il does not
check with anyone before acting on these requests.

CDEEA' S POSI T1 ON

CDFEA asserts that the FLO S share an extensive conmunity of
interest with Unit 8 enployees. Both FLO S and the Firefighters
spend the majority of their day at the ranger unit. The ICS
functions are part of the FLO job, even if they are voluntary.

Li ke the FLO classes, many Unit 8 classifications are not
involved in direct fire suppression. Like all Unit 8
classifications, FLO S are Forestry specific positions. The
FLO s provide direct support to Forestry's firefighting m ssion,

work long and irregular hours and wear Forestry uniforns. CDFEA



argues that Forestry has failed to showthat FLO s share a
greater comunity of interest with any other unit.

Wth regard to the FLO I, CDFEA argues that supervision of
county enpl oyees is not supervision under the Dills Act. The
current FLO Il only supervises one state enployee, the Ofice
Assi stant, because the Riverside BSA position is vacant. Since
the FLO Il duties only include 20 percent supervision, and only
one of five subordinates is a state enpl oyee, only 20 percent of
the supervisory tinme, or 4 percent of the FLOIl's time, is spent
supervising a state enployee. CDFEA argues that these duties are
insufficient to neet the Dills Act definition of a supervisory
position. Therefore, the FLO Il classification should al so be
placed in Unit 8.

FORESTRY' S_PQOSI TI ON

Forestry contends that CDFEA has failed to rebut the
presunptive validity of the original state unit determ nation by
showing that its proposed unit nodification is nore appropriate.

(State of California (Departnent of Personnel Administration)

(1992) PERB Decision No. 933-S.) The duties of the FLO 1 and 11
were derived fromthe MSS and BSO classifications that were
originally placed or aligned with Unit 12. The party requesting
unit nodification bears the burden of denonstrating the proposed
unit placenent is nore appropriate than the original PERB unit
pl acenent . (Ibid.)

Forestry also argues that the FLO |l and Il positions have

l[ittle comunity of interest with Unit 8. FLOs performa
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support function, but unlike all other Unit 8 positions, they do
not performany fire prevention or protection duties. Except for
the optional ICS training available to all Forestry enpl oyees,
FLOs and the Unit 8 positions possess no common skills. The
pronotional path for FLOs contains no Unit 8 positions. FLOSs
spend only 10 to 20 percent of their tinme on energency | ogistical
support and the majority of their tine is spent in the service
center, even during energencies. FLO s are never in the danger
area and are not issued fire protection gear. The ranger units

i ncl ude other non-unit 8 enployees. Unlike FLO s, who work
forty-hour weeks and are paid overtine, nmany of the Unit 8

enpl oyees wor k extended weeks and 95 percent of themqualify for
the Fair Labor Standards Act (FLSA) fire suppression enpl oyee
overtinme exenption.

Forestry asserts that the record shows that the FLO II
perforns several supervisory functions enunerated in Dills Act
section 3513(g). The FLO Il effectively recomends hiring and
pronotion, exercises independent judgnent in preparing
eval uations and approving sick and vacation | eave, rejects
probati onary enpl oyees, and disciplines enployees. FLO Il duties
are not substantially simlar to subordinate duties. The FLO I
requires an increased |level of know edge and responsibility,
coordi nates nul ti ple governnent activities, and hires and
supervi ses several subordinate staff.

The Departnent also objects to the proposed decision being

witten by a Board agent who did not conduct the hearing in the
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case. Additionally, the Departnent asserts that PERB has failed
to ensure against internal conflicts of interest by establishing
guidelines to screen the attorneys who advise the Board from
PERB' s advocacy, investigative and adjudi cative functions.

DI SCUSS| ON

Forestry maintains that CDFEA has failed to rebut the
presunption of validity of the original unit determnation. To
rebut the presunptive validity of the original PERB state unit
determ nation, the petitioning party nmust show that the proposed

nmodi fication is nore appropriate. (State of California

(Departnent of Personnel Adm nistration) (1990) PERB Deci sion

No. 794-S.) However, while PERB considered the MSS and BSO
classifications in the original state unit determnation, it did
not consider the FLO classifications. To recognize the unique
functions the MSS and BSO cl assifications perforned in Forestry,
the SPB created the new FLO classifications in 1990. DPA pl aced
or aligned the new FLO classifications in Unit 12. Under these
circunstances, it is clear that PERB has not determ ned the
appropriate placenent of the FLO series, and the presunptive
validity of PERB's original placenent of the MSS and BSO
classifications in Unit 12 does not carry over to DPA's pl acenent

and alignnent of the new FLO | and Il classifications in Unit 12.

Dills Act section 3521(b) lists the criteria for determ ning
the appropriate unit for state enployees, including: community of
i nterest anong the enpl oyees; comon skills, working conditions,

duties, supervision, or educational and training requirenents;
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effect on the neet and confer relationship and efficiency of
operation; the size of the appropriate unit and its effect on

representational rights. (State of California (Departnent of

Personnel Adm nistration). supra, PERB Decision No. 933-S.)

The FLO | clearly shares a community of interest with Unit 8
enpl oyees. The FLO | is a Forestry-specific classification and
provides crucial logistical support to Forestry's firefighting
m ssion. This conmmunity of interest was acknow edged when the
SPB established the FLO series to recogni ze the uni queness of
| ogi stics operations within Forestry, and the requirenent that
i ncunbents understand fire suppression nethodol ogies to
adequat el y support Forestry activities.

The record al so shows that the FLO I shares comon skills,
supervi sion and working conditions with Unit 8 enployees. Unit 8
enpl oyees supervise the FLOI. Like Unit 8 enployees, the FLO
wears Forestry uniforms, is stationed at the ranger units, works
irregular hours during the fire season, is on call in energency
situations and receives ICS training at the Fire Acadeny.

Al t hough the FLO | does not performdirect fire prevention or
protection duties, other existing Unit 8 classifications also
serve in strictly support roles.

The record is devoid of any evidence indicating that the
inclusion of the FLO Il in Unit 8 would negatively inpact the
Unit 8 nmeet and confer relationship or enployee representational
rights. Forestry contends that the small nunber of FLO I

positions (20-26) neans that their concerns will be |ost anong

13



the needs of other Unit
since the FLO |
overtinme exenption, its

negoti ati ons.

8 cl asses.

inclusion in Unit

These argunents are unpersuasi ve,

Forestry al so asserts that

falls outside the FLSA fire suppression enpl oyee

8 woul d conplicate

however, because

Unit 8 currently contains other classes that have fewer positions
than the FLO I class, and/or fail to qualify for the FLSA
overtinme exenption.

The evidence indicates that the FLO | pronotional path
contains no Unit 8 positions, that FLO I ICS training and duties
are optional, and that the FLO | spends the majority of work tine
at the service center, not in fire danger areas. However, these

factors do not
commonal ity of purpose that
posi tions.

In making its initial

task is to determ ne an appropriate unit.

School District

present ed evi dence denonstrating that

unit for the FLO I
the presunptive validity of
the MSS and BSO positions. As
validity does not apply to the
has failed to provide evidence

appropriate unit for the FLO I

°Prior to January 1,
Enpl oynent Rel ati ons Board or

out wei gh the substantia

the FLO |

unit determ nati on deci sions,

(1977) EERB Deci si on No.

cl assi fication.

the origina

1978,

community of interest and

shares with Unit 8

PERB' s
(Antioch Unified

37.)° CDFEA has

Unit 8 is an appropriate
In response, Forestry asserts

unit determ nation for

not ed above, that presunption of
FLO | classification. Forestry
establishing that Unit 12 is an

cl assification. In consideration

PERB was known as the Educati onal

EERB.
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of the entire record, the Board concludes that Unit 8 is an
appropriate unit and grants CDFEA's unit nodification petition
requesting that the FLO | classification be placed in State
Bargaining Unit 8.

Turning to the FLO Il classification, CDFEA nmaintains that
supervi sion of county enployees is not supervision under the
Dills Act. Wen an enpl oyee supervi ses non-bargai ning unit, or
non-civil service, enployees on a regular recurring basis in the
enpl oyer's interest, PERB has considered those duties in
determ ni ng whet her the enployee neets the supervisory criteria

of the Dills Act. (State of California. Departnent of Personnel

Adm nistration (1989) PERB Decision No. 727-S.) The FLO |

regul arly supervises county enpl oyees on behalf of the
Departnent, and those enpl oyees work established hours at state
facilities and are responsible to a full-tine state enpl oyee.
Therefore, it is appropriate in this case to consider the

FLO I'l's supervision of county enployees to determ ne whet her the
FLO Il neets the supervisory criteria.

Forestry contends that the record shows that the FLO I
performs several of the supervisory functions enunerated in Dills
Act section 3513(g). The performance of any one of the functions
enunerated in section 3513(g) may render an enpl oyee supervisory.

(nit Determnation for the State of California, supra. PERB

Decision No. 1100-S.) However, the performance of supervisory
duties nmust involve independent judgnent. | ndependent j udgnent

is the opportunity to make a clear choice between two or nore
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significant alternative courses of action w thout broad review or
approval. Routine or clerical decision nmaking precludes a
finding of supervisory status. (lbid.)

| The use of independent judgnent in the assignnent and
direction of work is an indication of supervisory status.

Al l ocating regular work assignnents, altering regular

assi gnnents, assigning specific additional tasks, and review ng

and correcting work denonstrate supervisory status. (Sweet wat er

Uni on High _School District (1976) EERB Decision No. 4; Canpbell

Uni on Hi gh School District (1978) PERB Decision No. 66.)°% The

authority to assign work does not indicate supervisory status if

the work is so routine or structured that assigning the work is

m ni sterial . (it Determ nation for State of California, supra,
PERB Deci sion No. 110c-S.)
The FLO Il uses discretion to direct subordinates' daily

responsi bilities based on service center priorities. The FLO |
trains the BSA, Ofice Assistant and Supervising Storekeeper and
regularly inspects and corrects subordi nates' work. The service
center enployees bring any work-rel ated questions to the FLO I1.
The FLO Il alters subordinates’ work assignnents to respond to
energency situations or neet departnental needs. For instance,

the FLO Il organi zes the annual service center inventory and

®The Educational Enploynent Rel ations Act (EERA) and the
Dills Act contain alnost identical criteria for determ ning
supervi sory status. Therefore, the Board considers EERA cases
when determ ni ng whet her an enpl oyee neets the Dills Act
criteria. (Unit Determnation for the State of California.
supra. PERB Decision No. 110c-S.)
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service center energency response and has restructured
assignnents to accommodate an enployee's tenporary limted duty.
No one reviews the work assignnents made by the FLO IIl. The use
of independent judgnent by the FLO Il in assigning and revi ew ng
wor k est abl i shes supervisory status.

The authority to authorize overtinme and grant tinme off
W t hout prior approval is an indication of supervisory status.

(Lincoln Unified School District (1997) PERB Decision No. 1194.)

However, an enpl oyee does not exercise independent judgnment when
the scheduling of vacations and approval of sick |eave follows a

defined policy. (Uhit Determ nation for the State of California.

supra. PERB Decision No. 110c-S.) The FLO Il determ nes whet her
to grant overtine and vacati on based on departnental needs, not
by followng a defined policy. No one reviews the overtine,
vacation or sick |eave decisions nade by the FLO II. The use of
i ndependent judgnent by the FLO Il in granting overtine and tine
off al so establishes supervisory status.

The authority to effectively reconmmend the pronotion,
di scharge, or hiring of other enpl oyees indicates supervisory

st at us. (Canpbell _Union_H gh School District, supra. PERB

Decision No. 66.) The final hiring, discipline and salary
decision is often reserved to persons far renoved from an

enpl oyee's i mmedi ate supervisor. Therefore, the ability to
indirectly, but effectively, bring about changes in enpl oynent
status is accorded great weight. (Ibid.)

The record shows that the FLO Il has the ability to bring
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about changes in subordinates' enploynent status. Conducting
eval uations, or effectively recommendi ng the outcone of the
eval uation process, indicates supervisory status because

eval uations profoundly effect personnel decisions. (Henet_

Unified School_District (1990) PERB Decision No. 820.)

Eval uati ons subject to substantial review or approval, or
followng a routine course prescribed by past practice or
existing policy, are insufficient to establish supervisory

st at us. (Unit Determ nation for the State of California, supra,

PERB Decision No. |10c-S.) The FLO Il conpl etes subordi nates’
performance eval uations and signs themas the imediate
supervisor. Although the evaluations are subject to review, the
reviewers never changed a performance eval uati on conpl eted by the
FLO Il. Therefore, the record establishes that the FLO II
effectively recomends the outconme of the eval uation process and
i ndi cates supervisory status.

The record shows that the FLO I1's involvenent in the hiring
process is insufficient to establish supervisory status. FEqually
wei ghted participation on interview panels does not denonstrate
that the FLO Il effectively recommends the outcone. (Lnit

Determ nation for the State of California, supra. PERB Decision

No. I10c-S; Sanger Unified School District (1989) PERB Deci sion
No. 752.) Simlarly, although the record indicates that the
FLO Il participated in the probationary process, insufficient
evi dence was presented to establish that the FLO Il effectively

recommended the outcone.
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Since the record establishes that the FLO Il exercises
i ndependent judgnent in performng several of section 3513(g)'s
indicia of supervisory status, the remaining issue is whether
FLO Il duties are "substantially simlar" to those of
subordi nates. \When the enployee's duties reach the point that
the involvenent in supervisory functions outweighs the right to
participate in rank and file unit activity, the enployee's
supervi sory obligations preclude a finding that the enpl oyee's
duties are substantially simlar to those of subordihates.

(State of California. Departnment of Personnel Adm nistration.

supra. PERB Decision No. 727-S.) The FLO ||l exercises unfettered
supervi sory duties over many of the elenents of subordinates

enpl oynent by setting service center priorities, participating in
ranger unit managenent neetings, organizing the service center's
ener gency response, preparing performance eval uati ons, approving
vacation, overtine and conpensatory tine, and scheduling and

assi gni ng subordi nate work based on departnental needs. \Wile
these functions may account for only 20 percent of the work tine
of the FLO 11, they involve a level of responsibility which is
mar kedly greater than that of subordinates. |In consideration of
these responsibilities, the Board concludes that the duties of
the FLO Il are not substantially simlar to those of

subordi nates, and the FLO Il neets the definition of supervisory

enpl oyee established in Dills Act section 3513(g).

Based on the foregoing, the Board dism sses CDFEA' s unit

nodi fication petition requesting the placenent of the FLO I
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classification in State Bargaining Unit 8.  The FLO Il wll
remain a supervisory classification, and be aligned with State
Bargai ning Unit 8.

Forestry asserts that PERB erred in substituting a Board
agent who did not conduct the hearing to prepare the proposed
deci sion. PERB Regul ation 32168(b) allows substitution of Board
agents at the General Counsel's discretion in representation
matters.’ PERB's substitution of the Board agent was in
accordance with this section, and Forestry's objection is wthout
merit.

Finally, Forestry asserts that PERB failed to ensure agai nst
internal conflicts of interest by establishing guidelines to
screen the attorneys who advise the Board from PERB s advocacy,

i nvestigative and adjudicative functions. PERB Regul ati on 32155
expressly addresses the need to avoid even the appearance of
inpartiality, and describes the nmeans a party nay use to request

di squalification of any Board agent or Board nenber based on an

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32168
provides, in pertinent part:

(b) A Board agent may be substituted for
anot her Board agent at any tinme during the
proceeding at the discretion of the Chief
Adm ni strative Law Judge in unfair practice
cases or the General Counsel in
representation matters. Prior to ordering a
substitution the parties shall be notified
and provided an opportunity to state
objections to the proposed substitution.
Substitutions of Board agents shall be
appeal able only in accordance with Sections
32220 or 32300.
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alleged conflict of interest or lack of neutrality. The
Departnent failed to utilize the procedures described in PERB
Regul ati on 32155, and provi ded no evidence indicating how PERB s
organi zational structure biases the Board or any of its agents.
Therefore, the Department's assertion is rejected.?®
ORDER

The unit nodification petition requesting placenent of the
Forestry Logistics Oficer | classification in State Bargaining
Unit 8 i s GRANTED.

The unit nodification petition requesting placenent of the
Forestry Logistics Oficer Il classification in State Bargaining

Unit 8 is DI SM SSED

Menmbers Johnson and Dyer joined in this Decision.

8The fundanental conponent of PERB' s role in admnistering
the Dills Act and the other collective bargaining statutes that
PERB oversees, is its neutrality. Evidence of bias or any |ack
of neutrality by PERB or any of its agents should be brought to
the attention of the Board inmedi ately. Conversely,
unsubstanti ated and sel f-serving suggestions of bias by a party
di spl eased with the outcone of a case, do a disservice to PERB
and bring discredit to the party offering the unfounded
suggesti ons.
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